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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN CALLERY and TINA FASANO,
Plaintiffs,

Case No. 2:20-cv-03652-CMR

HOP ENERGY, LLC,

Defendant.

CLASS ACTION SETTLEMENT AGREEMENT

Plaintiffs Brian Callery and Tina Fasano, acting individually and on behalf of the
Settlement Class as defined herein (“Plaintiffs”), and Defendant HOP Energy, LLC (the
“Defendant” or “HlHOP™) enter into this Settlement Agreement (“Agreement”) as of July 15, 2024.
Plaintiffs and HOP are collectively referred to herein as the “Parties” and each, individually, as a
“Party.” Capitalized terms used herein are defined in Section II of this Agreement or indicated in
parentheses elsewhere in this Agreement. Subject to the Court’s approval, the Partics hereby
stipulate and agree that, in consideration for the promises and covenants set forth in the Settlement
and upon the entry by the Court of a Final Approval Order and the occurrence of the Effective
Date, the Action (as defined in Section 1.1 of this Agreement) shall be settled and compromised
upon the terms and ‘\conditions contained herein.
I RECITALS

1.1 On June 23, 2020, Plaintiff Brian Callery filed a Complaint against HOP in the
Court of Common Pleas of Pennsylvania, Chester County, alleging claims for breach of contract,
breach of the covenant of good faith and fair dealing, fraud, violation of the Pennsylvania Unfair

Trade Practices and Consumer Protection Law, violation of New York Consumer Protection Law,




Case 2:20-cv-03652-CMR Document 85-1 Filed 07/16/24 Page 38 of 150

and violation of other states’ consumer protection laws. Plaintiff sought to represent a class of all
Defendant’s customers “who entered into contracts with Defendants for the delivery of heating oil
to a residence, under terms including a capped pricing program and/or a prevailing retail price for
the price of heating oil, and who received delivery of heating oil during the time period
commencing six years before” the filing date. On July 28, 2020, HOP removed the case to the
United States District Court for the Eastern District of Pennsylvania. On March 22, 2023, the
Court issued an Opinion granting in part and denying in part Defendant’s Renewed Motion to
Dismiss. In connection with this Agreement and the filing of papers seeking preliminary approval
of the Settlement, Plaintiffs are concurrently filing an Amended Class Action Complaint.
Defendants consented to the Amended Class Action Complaint for settlement purpose only,
without prejudice to Defendants’ rights.

1.2 The New York Actions. On December 6, 2021, Ryan Melville (“Melville™), filed
a class action complaint against HOP, styled as Melville v. HOP Energy, LLC, No. 21-CV-10406-
KMK (the “Melville Action™), with allegations substantially similar to the Callery Action, in the
United States District Court for the Southern District of New York. On April 26, 2023, Melville
filed a First Amended Complaint, which repeated the allegations of the original complaint but
narrowed the breadth of the putative class. On August 18, 2023, Michelle Mullaney and Robert
Mullaney filed a class action complaint against HOP, styled as Mullaney v. HOP Energy, LLC, No.
23-CV-7318-KMK (the “Mullaney Action” and, together with the Melville Action, the “New York
Actions”), with allegations substantially similar to the Callery action, in the United States District
Court for the Southern District of New York. OnMay 17, 2024, the Court in Melville and Mullaney
ordered the New York Actions to be consolidated for all purposes and further appointed the

Melville and Mullaney counsel to be interim class co-counsel in the New York Actions.
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1.3 Following the Callery Court’s Order on Defendant’s renewed motion to dismiss,
the Parties agreed to attempt mediation of their dispute and engaged in a comprchensive
exchange of information regarding the facts underlying the claims and defenses in the Action.
During this time period, counsel for the Plaintiffs in the New York Actions sought to participate in
the Parties’ mediation efforts.

1.4  In November 2023, the Parties agreed to pursue mediation before the Honorable
Diane Welsh (U.S. Magistrate Judge, Ret.) of JAMS.

1.5 On December 7, 2023, the Parties, along with the parties in the New York Actions,
participated in a mediation before Judge Welsh;

1.6 On April 30, 2024, settlement negotiations involving counsel in the New York
Actions broke down;

1.7  In May 2024, the Parties agreed to pursue mediation before the Honorable James
T. Giles (U.S.D.J., Ret.);

1.8 On June 6, 2024, the Parties participated in a mediation before Judge Giles and
reached a settlement in principle.

1.9 Plaintiffs have completed a full analysis of the strengths and weaknesses of their
case, including an exchange, review, and analysis of discovery, mediation information exchange,
confirmatory discovery, and extensive legal briefing in the Action;

110  The Parties recognize the time and expense that would be incurred by further
litigation, the uncertainties and risks inherent in such litigation, and that the interests of the Parties,
including the putative Settlement Class members would be served best a settlement of the Action;

1.11  In connection with settlement discussions and negotiations leading to the execution

of the Agreement, counsel for the Parties did not discuss the appropriateness or amount of any
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application by Plaintiff’s Counsel for an award of attorneys’ fees and expenses until the substantive
terms of the settlement had been negotiated at arm’s-length and agreed upon;

1.12  Plaintiffs believe that the claims asserted in the Action have merit. However,
Plaintiffs are mindful of the issues of proof under, and possible defenses to, the claims in the
Action. Plainti{fs further recognize and acknowledge the expense and length of time it would take
to prosecute the Action against HOP through trial, post-trial proceedings, and appeals. Counsel for
Plaintiffs have taken into account the uncertain outcome and risks of the litigation, including the
difficulties and delays inherent in such litigation and the likelihood of protracted appeals as well
as the likely ability of HOP to satisfy any judgment against it. Counsel for Plaintiffs have,
therefore, determined that the Settlement set forth in this Agreement is fair, reasonable, and
adequate, and that the Settlement confers substantial benefits upon, and is in the best interests of,
the Plaintiffs and the Settlement Class (hereafter defined).

1.13  HOP (i) has vigorously denied, and continues to deny, that it committed any breach
of contract, duty or any other law, or engaged in any of the wrongful acts alleged, and expressly
maintains that it scrupulously complied with its contractual and legal duties, to the extent such
duties exist; (ii) disputes the allegations in Plaintiff’s complaint and maintains that its marketing,
advertising, pricing and billing practices for its products at all times were and are in compliance
with all applicable agreements and laws; and (iii) is entering into this Settlement solely to eliminate
the burden, expense, distraction and uncertainties inherent in further litigation;

NOW THEREFORE, in consideration of the mutual covenants and promises set forth in
this Agreement, as well as the good and valuable consideration provided for herein, the Parties
hereto agree to a full and complete settlement of the Action on the terms and conditions set forth

herein, which are subject to the Court’s approval under Fed. R. Civ. P. 23(¢c).
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I DEFINITIONS

As used in this Agreement and attached exhibits (which are an integral part of the
Settlement and are incorporated in their entirety by reference), the following terms shall have the
meanings set forth below, unless this Agreement specifically provides otherwise. Other capitalized
terms in this Agreement but not defined in this section shall have the meanings ascribed to them
elsewhere in this Agreement.

2.1  “Administration Expenses” means the taxes, reasonable fees and expenses incurred
by the Settlement Administrator for all tasks the Settlement Administrator performs in furtherance
of the notice and administration of the Settlement.

2.2 “Agreement” or “Settlement” means this Class Action Settlement Agreement,
including all terms, conditions, and exhibits, which contain the entire agreement between the
Parties.

23  “Amended Complaint” means the amended complaint in this action filed
concurrently with the Motion for Preliminary Approval of Settlement.

24  “Attorneys’ Fees and Costs” means all reasonable attorneys’ fees and out-of-pocket
litigation costs and expenses that may be awarded by the Court based on the Settlement described
herein to compensate Class Counsel as determined by the Court, as described more particularly in
Section VIII of the Settlement.

2.5  “Benefit” means the cash payment available to a member of the Settlement Class
Member and the non-cash benefit described in Section 6.8,

2.6 “Class Counsel” means M. Frances Ryan and Edward C. Sweeney of Wusinich,
Sweeney & Ryan, LLC,

2.7 “Class Member(s)” means all persons in the United States who, between June 23,

2014 and the date of the Preliminary Approval Order, entered into a contract(s) with Defendant for
5
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the delivery of heating oil to a residence and who received delivery of heating oil pursuant to such
contract during such period pursuant to the contractual “capped” price or pursuant to a variable or
prevailing price (including, but not limited to, a “prevailing retail price,” “prevailing” price or rate,
“prevailing commercial rate,” or “Promotional Prevailing Retail” price). Excluded from the Class
are: {a) HOP; (b) the officers, directors, and employees of HOP; former HOP employees; (c) any
entity in which HOP has a controlling interest; (d) any affiliate or legal representative of HOP; (e)
the Judges and Mediators to whom the Action is assigned, the Judge’s and Mediators’ staff and
any member of their immediate family; and (f) any heirs assigns and/or successors of any such
persons or entities in their capacity as such.

2.8  “Class Notice” means the notice of pendency and proposed settlement of class
action that the Parties will ask the Court to approve in connection with the Motion for Preliminary
Approval of Class Action Settlement, The Ciass Notice, which will be available to Settling Class
Members on the website created and maintained by the Settlement Administrator, shall be in the
forms of Exhibits A-C to this Agreement.

2.9  “Class Period” means from June 23, 2014 through the date of the Preliminary
Approval Order.

2.10  “Class Representatives” mean Plaintiffs Brian Callery and Tina Fasano.

2,11  “Court” means the United States District Court for the Fastern District of
Pennsylvania.

212  “Defendant” or “HOP” means HOP Energy, LI.C, including its officers, directors,
owners, operators, parents, subsidiaries, employees, agents, representatives, lawyers, insurers,
and/or affiliates. It also includes all entities through which HOP has conducted or conducts

business, including, but not limited to Altemos Energy, Alliance Express, Automatic TLC Energy,
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Brinket’s Energy, Cernak Fuel, CRC Energy, DDLC Energy, DDM Energy, Dominic Fuel,
Galbraith Oil, Kaufman Fuel, Keyser Energy, Kosco Heritage, Mercury Energy, Metro Energy, Oil
Express, Point Oil, Supreme Energy, and Valley Oil.

2.13  “Effective Date” means ten (10) business days after the date of entry of the Court’s
Final Approval Order and the expiration of the time for filing a notice of appeal from the Final
Approval Order, if no appeal is filed, or if an appeal is filed, the latest of: (a) the date of final
affirmance of the Final Approval Order; (b) the expiration of the time to petition for writ of
certiorari to review the Final Approval Order, if affirmed, and if certiorari is granted, the date of
final affirmance of the Order following review pursuant to that grant; or (c) the date of final
dismissal of any appeal from the Final Approval Order or the final dismissal of any proceeding on
certiorari to review the Order that has the effect of confirming the Order.

2.14 - “Email Notice” means the notice of pendency and proposed settlement of class
action that the Parties will ask the Court to approve in connection with the Motion for Preliminary
Approval of Class Action Settlement. The Email Notice, which will be available to Settlement
Class Members only on the website created and maintained by the Settlement Administrator, shall
be substantially in the form of Exhibit B attached to the Agreement. The Email Notice will include
an identification number or login/PIN unique to each account maintained by any Seitlement Class
Member.

2,15 “Fairness Hearing” or “Final Approval IHearing” means the final hearing to be
conducted by the Court, on notice to the Settlement Class, to consider approval of the Settlement
and Class Counsel’s motion for approval of attorneys’ fees and reimbursement of costs and
expenses. The Parties will ask the Court to schedule a Fairness Hearing approximately ninety (90)

days from the entry of the Preliminary Approval Order.
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2.16 “Final Approval Order” means the Order entered by the Court granting final
approval to the Settlement, approving this Agreement under Fed. R. Civ. P. 23(¢) and making such
other findings and determinations as the Court deems necessary and appropriate to effectuate the
terms of this Agreement, without modifying any terms of this Agreement that either Party deems
material. The Final Approval Order should not be entered earlier than ninety (90) days after the
appropriate state and federal officials have been served with notice of the Settlement in accordance
with the Class Action Fairness Act of 2005, as codified at 28 U.S.C. § 1715(b).

2.17 “Holdback Amount” means $300,000, which funds shall be used for the payment
of any legal fees and/or legal expenses actually incurred by HOP in connection with this Action
and the New York Actions through the date of the Final Approval Order.

2.18 “Individual Settlement Amount” means the monetary amount/benefit calculated as
of the end date of the Class Period that is allocated to each Settlement Class Member.

2.19 “Long-Form Notice” means the notice of pendency and proposed scttlement of
class action that the Parties will ask the Court to approve in connection with the Motion for
Preliminary Approval of Class Action Settlement. The Long-Form Notice, which will be available
to Settlement Class Members only on the website created and maintained by the Settlement
Administrator, shall be substantially in the form of Exhibit C attached to the Agreement.

220 “Maximum Settlement Amount” means the total amount of $2,627,530 less the
Holdback Amount. Under no circumstances shall HOP be required to pay or contribute any more
funds in relation to the Settlement.

221 “Named Plaintiff Enhancement Awards” or “Enhancement Awards” means the
monetary amounts awarded by the Court in recognition of the assistance provided by the named

Plaintiffs in the prosecution of the Action, the amounts of which are as set forth in Section VIIL
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2.22  “Net Settlement Fund” means the Settlement Fund less: (i) the Attorneys’ Fees and
Costs; (ii) the Enhancement Awards; (iii} the Notice and Administration Costs; (iv) defense costs
and expenses in excess of the Holdback Amount, if any; and (v) any applicable taxes.

2,23 “Notice and Administration Costs” means the taxes and reasonable costs and fees
of notice and administration of the Settlement that are incurred by the Settlement Administrator in
connection with providing notice to the Settlement Class and distributing the Settlement Fund.

2,24  “Notice of Proposed Class Action Settlement” means the notices described in the
Notice Plan as approved by the Court.

2.25 “Notice Plan” means the planned method by which notice of this Agreement will
be given to the Settlement Class.

2,26  “Objection” means an objection filed with the Court by a Member of the Settlement
Class, objecting to any aspect of the Settlement.

2.27 “Objection Deadline” means the last date on which a Settlement Class Member
may object to the Settlement, and submit a Request for objection as set forth in the Preliminary
Approval Order and which will be no more than sixty (60) days from the date upon which Notice
of the Proposed Class Action Settlement is commenced. The Objection Deadline will be specified
in the Preliminary Approval Order and the Notice of Proposed Class Action Settlement.

2.28 “Opt-Out” means a timely request by a Settlement Class Member to be excluded
from the Settlement Class by following the procedures set forth in the Preliminary Approval Order
and Notice of Proposed Class Action Settlement.

2.29  “Opt-Out Deadline” means the last date on which a Settling Class Member may

request to be excluded from the Settlement Class and submit a Request for Exclusion as set forth
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in the Preliminary Approval Order and which will be no more than sixty (60) days from the date
upon which Notice of the Proposed Class Action Settlement is commenced.

2.30 “Parties” means, collectively, the Class Representatives and HOP,
and “Party” means any one of them.

2.31 “Person” means any natural person, corporation, partnership, business
organization, association, or other type of legal entity.

2.32  “Preliminary Approval Order” means the order issued by the Court provisionally
(i) granting preliminary approval of this Agreement; (ii) certifying the Class for settlement
purposes; (iii) appointing Class Representatives and Class Counsel; (iv) approving the form and
manner of the Notice Plan and appointing a Settlement Administrator; (v) establishing deadtines
for Requests for Exclusion and the filing of objections to the proposed settlement contemplated by
this Agreement; (vi) finding that the Parties have complied with 28 U.S.C. § 1715; and
(vii) scheduling the Final Approval Hearing. The Preliminary Approval Order shall be
substantially in the form of Exhibit I attached to this Agreement.

233 “QSF” means a Court-approved Qualified Settlement Fund for federal tax purposes
pursuant to Treas. Reg. § 1.468B-1 set up by the Settlement Administrator in which the Settlement
Fund will be deposited.

2.34 “Released Claims” means the following: In exchange for the benefits exchanged in
accordance with this Agreement, the Releasing Parties shall release the Released Persons from and
for any and all claims, liens, demands, actions, causes of action, obligations, damages, punitive
damages, treble damages, penalties, rescission, declaratory or injunctive relief, disgorgement,
liabilities, interest, and costs, including attorneys’ fees, of any nature or kind whatsoever, that arose

or arise at any time through the date of the Preliminary Approval Order, whether legal, equitable

10
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or otherwise, whether known or unknown, suspected or unsuspected, existing now or arising in
the future, that actually were, or could have been, asserted in the Action regarding the claims
alleged by Plaintiffs in the Amended Complaint, including, but not limited to, claims for violations
of the Pennsylvania Unfair Trade Practices and Consumer Protection Law, New York Consumer
Protection Law, Connecticut Unfair Trade Practices Act, Delaware Uniform Deceptive Trade
Practices Act, Massachusetts Consumer Protection Law, New Jersey Consumer Fraud Act, Rhode
Island Deceptive Trade Practices Law, Vermont Consumer Protection Act, as well as common-law
claims for breach of contract, breach of the covenant of good faith and fair dealing, fraud, breach
of implied contract and/or unjust enrichment/quantum meruit, and any and all claims related to or
arising from any conduct alleged in the Amended Complaint (including, but not limited to, relating
to any variable or prevailing rates the Defendant charged for the supply of heating oil under any
agreements, understandings or programs and whether the alleged conduct or related conduct may
have occurred and/or is based, or could be based, on any act, omission, inadequacy, misstatement,
representation, harm, matter, cause or event by any of the Released Persons, including, without
limitation, any claims which arise or arose under, or relate to the Pennsylvania Unfair Trade
Practices and Consumer Protection Law, New York Consumer Protection Law, Connecticut Unfair
Trade Practices Act, Delaware Uniform Deceptive Trade Practcies Act, Massachusetts Consumer
Protection Law, New Jersey Consumer Fraud Act, Rhode Tsland Deceptive Trade Practices Law,
or the Vermont Consumer Protection Act. In addition, Plaintiffs agree to relcase (and Released
Claims shall also include) all claims, liens, demands, actions, causes of action, obligations,
damages, punitive damages, treble damages, penalties, liabilities, interest and costs, including
attorneys’ fees, of any nature or kind whatsoever, which Plaintiffs have, had, or which arose against

the Released Persons at any time through the date of the Preliminary Approval Order, whether

11
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legal, equitable or otherwise, whether known or unknown, suspected or unsuspected, as alleged in
the Amended Complaint.

235 “Released Persons” means HOP and its present and former
parents, assignors, subsidiaries, divisions, affiliates, predecessors, successors and assigns, as well
as their respective current and former officers, directors, members, stakeholders, owners,
employees, agents, licensees, accountants, attorneys and insurers.

2.36  “Releasing Parties” means Plaintiffs, all Settlement Class Members, Class Counsel,
and any Person claiming by or through him/her/themy/it, including any Person claiming to be
his/her/their/its spouse, parent, child, heir, guardian, associate, co-owner, attorney, agent,
administrator, devisee, predecessor, successor, assignee, representative of any kind, shareholder,
partner, director, employee or affiliate,

2.37 “Request for Exclusion” means the form that must be completed and returned in
the manner and within the time period specified in this Agreement for a Settlement Class Member
to request exclusion from the Settlement Class.

238 “Seftlement” means all of the terms, conditions and exhibits attached to this
Agreement.

2.39 “Settlement Administrator” means a third-party class action Settlement
administrator who will implement the designated aspects of this Agreement. The Settlement
Administrator will be charged with determining the applicable Individual Settlement Amount for
each Class Member in accordance with this Agreement and the data provided by HOP. The
Settlement Administrator, subject to Court approval, will be Verita Global, unless another third-

party administrator is later agreed to by the Parties in writing and approved by the Court.

12
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2.40 “Settlement Class” or “Settlement Class Members” means all Class Members that
do not Opt-Out of the Settlement,

2.41 “Settlement Fund” means the non-reversionary cash fund established by the
Settlement Administrator that shall be funded by HOP in the total amount of Two Million Six
Hundred Twenty Seven Thousand, Five Hundred Thirty Dollars ($2,627,530.00) less the Holdback
Amount, The Settlement Fund is the total sum that HOP will pay in connection with this
Agreement, In no event will HOP be responsible for contributing monies to the Settlement Fund
other than this $2,627,530.00 less the Holdback Amount.

242 “Settlement Website” means the Internet website created and maintained by the
Settlement Administrator, which shall include information about Action and the Settlement terms,
relevant documents, and electronic and printable forms relating to the Settlement. The Settlement
Website shall be activated no later than thirty (30) days after the Court enters the Preliminary
Approval Order. The URL of the Settlement Website shall be provided in the Class Notice.

243 “Short-Form Notice” means the summary notice of the pendency and proposed
settlement of class action that the Parties will ask the Court to approve in connection with the
motion for class notice of settlement. The Short-Form Notice shall be substantially in the form of
Exhibit A to this Agreement. The Short-Form Notice will include an identification number or
login/PIN unique to each account maintained by any Settlement Class Member.

I CONDITIONAL CERTIFICATION OF THE SETTLEMENT CLASS

3.1  The Parties agree that the Action may be certified as a class action for settlement
purposes only under Fed. R. Civ. P. 23(a) and (b)(3) in accordance with the terms of this Agreement
and without prejudice to HOP’s right to contest class certification in the event that this Agreement
fails to become effective or is not fully implemented in accordance with its terms. HOP denies that

the claims asserted against it are suitable for class certification for any purposes other than for

13
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settlement purposes, and no Plaintiff or Class Counsel will argue or in any way assert that HOP’s
willingness to enter into the Settlement or any judicial approval or preliminary approval of the
Settlement is evidence that any Claim asserted by any Plaintiff is suitable for class certification for
any reason other than for settlement purposes.

If the Settlement is not approved or this Agreement fails to be fully implemented, HOP
reserves all rights to object to any subsequent motion to certify a class in the Action or any other
lawsuit and no representation or concession made in connection with the Settlement or this
Agreement shall be considered law of the case or an admission by HOP or to have any kind of
preclusive effect against HOP or to give rise to any form of estoppel or waiver by HOP in these
actions or any other proceeding.

3.2 HOP expressly denies any and all liability and/or wrongdoing with respect to any
and all of the claims alleged in the Action, the New York Actions, and any similar lawsuit and enter
into the Settlement solely to compromise disputed claims. Accordingly, any references to the
alleged business practices of HOP in the Settlement, this Agreement, or the related Court hearings
and processes shall raise no inference respecting the propriety of those business practices or any
other business practices of HOP.

IV REQUIRED EVENTS

4.1  As soon as practicable after the execution of this Agreement, Class Counsel shall
file this Agreement and a motion for preliminary approval seeking entry of the Preliminary
Approval Order, substantially in the form of Exhibit D, which order by its terms shall accomplish
all of the following;

4.1.1  Preliminarily approve the Settlement as within the range of reasonableness

to the Settlement Class;

14
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4.1.2  Conditionally certify the Settlement Class for the purpose of effectuating
the Settlement;

4.1.3 Designate Plaintiffs as the representatives of the Settlement Class;

4.1.4 Designate Class Counsel as counsel for the Settlement Class;

4.1.5 Approve the Settlement Administrator and instruct the Settlement
Administrator to perform the following functions in accordance with the
terms of this Agreement and the Preliminary Approval Order:

i Before disseminating Class Notice, establish the Settlement
Website, which Settling Class Members can visit to read and obtain
additional information regarding the Settlement; and

it. Process Objections to the Settlement in accordance with Section X
of this Agreement; and

4.1.6 Enter an order to stay any other proceedings affecting the certified class
pending in any other Court, pending the issuance of the Final Approval
Order; and

4.1.7 Approve the form, contents, and method of notice to be given to the
Settlement Class as set forth in Section VI of this Agreement, and direct
HOP to provide, or cause to be provided, such notice and to file with the
Court a declaration of compliance with those notice requirements, as set
forth in Section VI of this Agreement.

v SETTLEMENT FUND

5.1  The Settlement Fund shall be used to pay: (i) Attorneys’ Fees and Costs;
(i) Enhancement Awards; (iii) Notice and Administration Costs; (iv) any additional lega! fees and

expenses incurred by HOP in excess of the Holdback Amount, if any; and (v) any applicable taxes.

I5
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The balance remaining in the Settlement Fund, i.e., the “Net Settlement Fund,” shall be distributed
to Settling Class Members as provided herein. In no event shall IIOP or any Released Parties bear
any responsibility for any such amounts, fees, costs, or expenses beyond HOP’s responsibility to
pay the Settlement Fund pursuant to Section V of this Agreement.

5.2 Within thirty (30) days after the grant of preliminary approval, HOP shall arrange
for the deposit of $2,327,530 into the Settlement Fund. Within seven (7) business days after the
Effective Date of the Settlement, HOP shall arrange for the deposit of the remainder of the
Holdback Amount, if any, into the Settlement Fund, but in no event shall HOP’s cumulative
payment to the Settlement Fund exceed the Maximum Settlement Amount.

5.3  The Settlement Fund shall be a Court-approved QSF for federal tax purposes
pursuant to Treas. Reg. § 1.468B-1. HOP shall be the “transferor” to the QSF within the meaning
of Section 1.468B-1(d)(1) of the Treasury Regulations with respect to the Settlement Fund. The
Settlement Administrator shall be the “administrator” of the QSF within the meaning of Section
1.468B-2(k)(3) of the Treasury Regulations, responsible for causing the filing of all tax returns
required to be filed by or with respect to the QSF, paying from the QSF any taxes owed by or with
respect to the QSF, and complying with any applicable information reporting or tax withholding
requirements imposed by Section 1.468B-2(1)(2) of the Treasury Regulations or any other
applicable law on or with respect to the QSF. HOP shall provide to the Settlement Administrator
any documentation reasonably required for the Settlement Administrator to facilitate obtaining
QSF status for the Settlement Fund pursuant to Treas. Reg. §1.468B-1. All taxes on income or
interest generated by the Settlement Fund, if any, shall be paid out of the Settlement Fund.

5.4  The Settlement Administrator shall invest the Settlement Fund exclusively in an

account or accounts where the principal will not decrease and is fully insured by the United States
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Government or an agency thereof, including certificates of deposit, a U.S. Treasury Fund or a bank
account that is either (a) fully insured by the Federal Deposit Insurance Corporation (“FDIC”) or
(b} secured by instruments backed by the full faith and credit of the United States Government.
The Settlement Fund escrow bank shall reinvest the proceeds of these instruments, if any, as they
mature in similar instruments at their then-current market rates. All interest earned, if any, on the
investment of the Settlement Fund shall be added to the Settlement Fund for distribution as set
forth herein.

5.5  Other than payment of the Settlement Fund, HOP will have no
financial obligations to Class Representatives, Settlement Class Members, Class Counsel, any
other attorney representing any Class Member, or the Settlement Administrator with respect to the
Released Claims or otherwise. The Settlement Fund represents the total extent of HOP’s monetary
obligations under this Agreement. In no event shall HOP’s total monetary obligations with respect
to this Agreement exceed the Maximum Settlement Amount.

5.6  The Settlement Fund will be used to cover all obligations with respect to costs
related to this Agreement, including the reasonably incurred expenses of the Settlement
Administrator, the Notice Plan, payments to Settlement Class Members, any Enhancement Awards,
any Attorneys’ Fees and Costs, any applicable taxes, and any other reasonably incurred
administrative fees and expenses in connection with this Agreement; provided, however, that Class
Counsel in conjunction with counsel for HOP, must approve any payments to the Settlement
Administrator prior to the Settlement Administrator incurring such expenses. The Parties intend
that, after the foregoing payments and disbursements are made, there will be no funds remaining,
Nonetheless, to the extent any funds remain, no portion of the Settlement Fund will be returned to

HOP.

17
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3.7  If this Agreement is terminated, the Settlement Administrator will return all funds
to HOP within ten (10) days of the termination date; provided, however, that the Seftlement
Administrator need not return any funds already spent on notice and on reasonable Settlement
Administrator expenses before the termination date. Notwithstanding any provision herein, in the
event this Agreement is not approved by any court, or terminated for any reason, or the Settlement
set forth in this Agreement is declared null and void, or in the event that the Effective Date does
not occur, Settlement Class Members, Class Representatives, and Class Counsel shall not in any
way be responsible or liable for any administration expenses, taxes with respect to the Settlement
Fund, or any expenses, including costs of notice and administration associated with the Settlement
or this Agreement, except that each Party shall bear its own attorneys’ fees and costs and HOP’s
future payment obligations shall cease.

3.8 The Released Persons, and the Releasing Parties shall have no liability, obligation
or responsibility with respect to the investment, disbursement, or other administration or oversight
of the Settlement Fund or QSF and shall have no liability, obligation or responsibiiity with respect
to any liability, obligation or responsibility of the Settlement Administrator, including but not
limited to, liabilities, obligations or responsibilities arising in connection with the investment,
disbursement or other administration of the Settlement Fund and QSF.

5.9  Once deposited by HOP, the Settlement Fund shall be deemed and
considered to be in custodia legis of the Court and shall remain subject to the jurisdiction of the
Court until such time as such funds shall be distributed pursuant to this Agreement, or this
Agreement is terminated, or the Court declines to enter the Final Approval Order, or pursuant to

further order(s) of the Court.
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5.10 Notwithstanding any effort, or failure, of the Settlement Administrator or the Parties
to treat the Settlement Fund as a QSF, any tax liability, together with any interest or penalties
imposed thereon, incurred by HOP or any Releasees resulting from income earned on the
Settlement Fund or the payments made from the Settlement Fund (or the receipt of any payment
under this paragraph) shall be reimbursed from the Settlement Fund in the amount of such tax
liability, interest or penalties promptly upon and in no event later than five (5) days after HOP’s or
any Released Party’s written request to the Settlement Administrator.

5.11 For avoidance of doubt, neither Released Persons nor Releasing Parties shall have
any liability, obligation, or responsibility whatsoever for tax obligations arising from payments to
any Settlement Class Member or based on the activities and income of the QSF. In addition, neither
Released Persons nor Releasing Parties shall have any liability, obligation, or responsibility
whatsoever for tax obligations arising from payments to Class Counsel. The QSF will be solely
responsible for its tax obligations. Each Settlement Class Member will be solely responsible for
his, her, or its tax obligations. Each Class Counsel or other attorney or firm receiving a distribution
from the Settlement Fund will be solely responsible for his, her, or its tax obligations.

5.2 Neither Class Counsel nor counsel for HOP are providing legal advice regarding
the taxability of any amount paid hereunder and nothing contained herein shall be interpreted as
constituting legal advice regarding the taxability of any amount paid hereunder, nor shall it be
relied upon as such. Any tax issues raised by this Agreement may be unique as to each Party and
Settlement Class Member, and each Party and Settlement Class Member is advised to obtain tax
advice from his, her, or its own tax advisor with respect to any payments resulting from this

Agreement. Each Party and Settlement Class Member will be responsible for paying his, her, or
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its own respective share of all applicable state, local, and federal taxes on all amounts received or
paid pursuant to this Agreement.

5.13 HOP shall have no liability whatsoever with respect to (i) any act, omission, or
determination by Class Counsel or the Settlement Administrator, or any of their respective
designees or agents, in connection with the administration of the Settlement or otherwise; (ii) the
management, investment, or distribution of the Settlement Fund; (iii) the determination,
administration, or calculation of Benefits to be paid to Settlement Class Members from the
Settlement Fund; or (iv) the payment or withholding of taxes or related expenses, or any expenses
or losses incurred in connection therewith. The Releasing Parties and Class Counsel release the
Released Persons from any and all liability and claims arising from or with respect to the
administration, investment, and/or distribution of the Settlement Fund.

5.14 No person shall have any claim against Class Representatives, Class Counsel, the
Released Persons, counsel of record for any party in the Action, the Settlement Administrator, or
any other person designated by Class Counsel, based on determinations or distributions made
substantially in accordance with this Agreement and the Seftlement contained herein,
administration of the Settlement Fund and the QSF, or further order(s) of the Court.

VI  PROCEDURES FOR PROVIDING NOTICE AND BENEFIT TO SETTLEMENT
CLASS MEMBERS

6.1  The Parties shall jointly ask the Court to approve Verita Global as the Settlement
Administrator. The Settlement Administrator shall, subject to the supervision of the Court,
administer the relief provided by this Agreement by providing Notice and administering the
Benefits in a rational, responsive, cost effeciive, and timely manner. The Settlement Administrator
shall maintain reasonably detailed records of its activities under this Agreement. The Settlement

Administrator shall maintain all records as are required by applicable law in accordance with its
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normal business practices and such records will be made available to Class Counsel, counsel for
HOP, the Parties, and their representatives promptly upon request.

6.2  The Settlement Administrator shall be responsible for, among other things,
providing notice as set forth in the Notice Plan and administering the Settlement Website, Opt-Out
process, and Settlement process described herein (including receiving and maintaining on behalf
of the Court and the Parties any Settlement Class Members’ correspondence regarding Opt-Out
requests from the Settlement Class).

6.3  Settlement Class Members will be identified based on the records maintained by
HOP provided that, if the Seitlement Administrator determines, pursuant to the procedures set forth
herein, that a Settlement Class Member’s current mailing address is different from the last known
mailing address, then such current mailing address will be employed for all communications with
the Settlement Class Member.

6.4 The Partics will be jointly responsible for agreeing upon the form and language of
the notice to the Settlement Class and they agree to cooperate in drafting that notice and ensuring
that the notice complies with the requirements of Federal Rule of Civil Procedure 23 and due
process, subject to Court approval. Copies of the proposed notice to the Settlement Class shall be
served and filed with the motion for preliminary approval of the Settlement.

6.5  No later than forty-five (45) days after entry of the Preliminary Approval Order
approving this Agreement and the Notice Plan, the Short-Form Notice will be sent by United States
Mail to those Settlement Class Members for whom HOP has an address on file, postage prepaid, a
preprinted postcard format. The Email Notice will also be sent by email to those Settlement Class
Members for whom HP Has an e-mail address on file. The Long-Form Notice will be available on

the Settlement Website to all Settlement Class Members,
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6.6  No later than twenty-one (21) days prior to the Final Approval Hearing, the
Settlement Administrator shall certify to the Court compliance with the notice provisions of this
Section.

6.7  No later than twenty-one (21) days after entry of the Preliminary Approval Order
approving the Settlement, the Settlement Administrator will create and maintain the Settlement
Website to provide, among other things, copies of the Long-Form Notice, the Settlement
Administrator’s and Class Counsel’s contact information, and certain selected pleadings and Court
orders from the Action. The website will also contain a section, subject to input and approval by
thé Parties, setting forth, among other things, procedures for requesting exclusion from the
Settlement Class pursuant to the terms of the Preliminary Approval Order; procedures for objecting
to the Settlement pursuant to the terms of the Preliminary Approval Order; the scheduled date for
the Final Approval Hearing; and deadlines relevant to the Settlement as established in the
Preliminary Approval Order, including the dates for seeking exclusion from the Settlement Class
and objecting to the Settlement.

6.8  In addition to the cash payment Benefit, HOP has agreed to revise its customer
contracts to make clear that its “Prevailing Retail Price” is determined in HOP’s sole discretion,
varies based upon a customer’s delivery address, and is different from its cash on delivery price
per gallon,

VII FORMULA FOR DETERMINING CLASS MEMBER BENEFIT

7.1  Each Settlement Class Member shall receive a share of the Net Settlement Fund

based on their points as set forth below:
7.1.1  For Class Members who were charged only their contractual “capped” rate,
if the Class Member received total delivery(ies) of fewer than 218 gallons

of heating oil from HOP, the Class Member shall be credited with 1 point,
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7.1.2

7.1.3

if the Class Member received total delivery(ies) between 218 and 976
gallons of heating oil from HOP, the Class Member shall be credited with 2
points, and if the Class Member received total delivery(ies) in excess of 976
gallons of heating oil from HOP, the Class Member shall be credited with 4
points.

For Class Members who were charged for any delivery of heating oil HOP’s
variable rate (e.g, its “Prevailing Retail Rate,” “Prevailing” rate, or
“Prevailing Commercial Rate”), if the Class Member received total
delivery(ies) of fewer than 218 gallons of heating oil from HOP, the Class
Member shall be credited with 1.25 points, if the Class Member received
total delivery(ies) between 218 and 976 gallons of heating oil from HOP,
the Class Member shall be credited with 2.5 points, and if the Class Member
received total delivery(ies) in excess of 976 gallons of heating oil from HOP,
the Class Member shall be credited with 4.5 points.

For Class Members with a Connecticut delivery address who entered into a
contract with HOP between January 1, 2016 and December 31, 2020—and
therefore whose contract referred to a “Promotional Prevailing Retail”
price—if the Class Member received total delivery(ies) of fewer than 218
gallons of heating oil from HOP, the Class Member shall be credited with
1.50 points, if the Class Member received total delivery(ies) between 218
and 976 gallons of heating oil from HOP, the Class Member shall be

credited with 3 points, and if the Class Member received total delivery(ies)
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in excess of 976 gallons of heating oil from HOP, the Class Member shall

be credited with 5.5 points.

7.2 The distribution of the Settlement Fund shall have the following preferential order:

7.2.1

7.2.2

7.2.3

724

7.2.5

7.2.6

Payment of all Notice and Administration Costs;

Payment of any taxes associated with the Settlement Fund;

Payment of any Attorneys” Fees and Costs plus any interest or income
earned on the Attorneys’ Fees and Costs portion of the Settlement Fund and
Enhancement Awards;

Payment of any legal fees and expenses incurred by HOP after the filing of
the Motion for Prelimmary Approval in excess of the Holdback Amount, if
any,

Payment of the Net Settlement Fund to Settlement Class Members in
accordance with the Final Approval Order or any subsequent order of the
Court within thirty (30) days of the Effective Date, with a second-round
distribution of uncashed checks to Settlement Class Members who have
cashed their checks; and

Payment of any uncashed second-round check(s) to the Pennsylvania

IOLTA Board as set forth in this Agreement,

7.3  Seitlement Payments to Settlement Class Members

7.3.1

Within seven (7) days after the Effective Date, HOP, as transfcror, will
transfer into the QSF any remaining Holdback Amount. The Settlement

Administrator will administer any funds transferred into the QSF.
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7.3.2 The Settlement Administrator shall mail each Settlement Class Member his
or her settlement payment, or transfer the settlement payment by electronic
means if the Settlement Class Member so chooses, within thirty (30) days
of the Effective Date.

7.3.3  Checks issued pursuant to this Agreement shall expire 120 calendar days
after they are issued, but a failure by any Settlement Class Member to
deposit or cash a check within the period allotted shall have no effect on
that individual’s release pursuant to Section XIII. Any check that remains
uncashed 120 calendar days after the Effective Date will be forfeited by the
Settlement Class Member, and the underlying funds will be redistributed
pro-rata to the Settlement Class Members who have cashed their checks or
received electronic payments. Any such second-round check that remains
uncashed 60 days after issuance will be forfeited by the Settlement Class
Member, and the underlying funds will be donated to the Pennsylvania
IOLTA Board.

VIII CLASS COUNSEL’S APPLICATION FOR AN AWARD OF ATTORNEYS’ FEES

REIMBURSEMENT OF COSTS, AND NAMED PLAINTIFF ENHANCEMENT
AWARDS

8.1  The Parties agree, subject to Court approval, that M. Frances Ryan and Edward C.
Sweeney of Wusinich, Sweeney & Ryan, LLC shall be appointed as Class Counsel, without
prejudice to HOP’s right to contest the appointment in the event that this Agreement is not fully
implemented in accordance with its terms. If the Settlement is not approved or this Agreement fails
to be implemented fully, HOP reserves all rights to object to any subsequent motion to appoint

class counsel in these or any other actions.

25




Case 2:20-cv-03652-CMR Document 85-1 Filed 07/16/24 Page 62 of 150

8.2  Class Counsel will submit an application (the “Fee and Expense Application™) to
the Court for an award from the Settlement Fund of: (i) attorneys’ fees not to exceed 33 1/3% of
the Settlement Fund,; (ii) reimbursement of litigation expenses, plus interest, incurred in connection
with the prosecution of the Action; and/or (iii) Enhancement Awards for Class Plaintiffs in
conjunction with their representation of the Class. HOP will take no position regarding the Fee
and Expense Application. Aftorneys’ fees, expenses, and interest, as awarded by the Court (“Fee
and Expense Award”) to Class Counsel, shall be paid from the Settlement Fund to Class Counsel
ten (10) days after the Effective Date.

8.3  In connection with its Fee and Expense Application, Class Counsel intends to ask
the Court for approval of Enhancement Awards to Class Representatives to be paid from the
Settlement Fund in the following amounts: Plaintiff Callery: $10,000; Plaintiff Tina Fasano:
$5,000. All Enhancement Awards shall be paid from the Settlement Fund. Should the Court award
less than the amounts requested, the difference in the amounts sought and the amounts ultimately
awarded shall remain in the Settlement Fund.

8.4  Itis not a condition of this Agreement that any particular amount of attorneys’ fees,
costs, or expenses or Enhancement Awards be approved by the Court, or that such fees, costs,
expenses or awards be approved at all. Any order or proceeding relating to the amount of any
award of attorneys’ fees, costs, or expenses or Enhancement Awards, or any appeal from any order
relating thereto, or reversal or modification thereof, shall not operate to modify, terminate or cancel
this Agreement, or affect or delay the finality of the Final Order and Judgment, except that any
modification, order or judgment cannot result in HOP’s overall obligation exceeding the agreed-

upon amount of the Settlement Fund.
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8.5  Except as otherwise provided herein, each Party will bear its own costs, including
attorneys’ fees, incurred in connection with the Action.

IX  NOTICE AND DISSEMINATION TO THE SETTLEMENT CLASS

9.1  Subject to Court approval, the Parties agree that the Settlement Administrator shall
cause notice of the proposed Settlement to be provided to the Settlement Class as provided below.

9.2 The Partics agree that the Class Notice shall be in the manner and form agreed upon
by the Parties and approved by the Court. Collectively, the Class Notice shall in gencral terms set
forth and sufficiently inform the Settlement Class Members of: (1) a short, plain statement of the
background of the Action, the Class certification, and the essential terms of the Settlement; (2) the
appropriate means for obtaining additional information regarding the Settlement and the Action;
(3) the appropriate information concerning the procedure for Opting-Out from the Settlement and
filing an Objection to the Settlement, if they should wish to do so; and (4) that any relief to
Settlement Class Members is contingent on the Court’s final Aapproval of the Settlement. The
Parties will request the Court to approve the Class Notice in the Motion for Preliminary Approval,

X OPT OUTS AND OBJECTIONS

Subject to an Order of the Court so providing, the Parties agree that:

10.1 Opt-Out

Any potential Settlement Class Member may elect to be excluded from the Settlement and
from the Settlement Class by Opting-Out of the Settlement Class. Any potential Settlement Class
Member who desires to be excluded from the Settlement Class must give written notice of the
election to Opt-Out on or before the date specified in the Preliminary Approval Order, with copies
mailed to the Settlement Administrator, Class Counsel, and counsel for HOP, Opt-Out requests
must: (i) be signed by the Settlement Class Member who is requesting exclusion; (ii) inctude the

full name, address, and phone number(s) of the Settlement Class Member requesting exclusion,;
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and (iii) include the following statement: “I/We request to Opt-Out from the settlement in the
Action.” No Opt-Out request will be valid unless all of the information described above, of the
functional equivalent, is included. No Settlement Class Member, or any person acting on behalf of
or in concert or participation with that Settlement Class Member, may exclude any other Settlement
Class Member from the Settlement Class, The last date for Setttement Class Members to Opt-Out
of the Settlement will, subject to Court approval, be on the Opt-Out Deadline contained in the
Preliminary Approval Order.

The Class Representatives affirmatively support this Settlement and agree not to Opt-Out
of the Settlement. None of the Class Representatives, Class Counsel, HOP, or their counsel shall
in any way encourage any Settlement Class Member to opt out or discourage any Settlement Class
Member from participating in the Settlement.

10.2  Objections

Any Settlement Class Member who wishes to object to the Settlement must file a written
Objection and, if the Settlement Class Member wishes to appear at the Fairness Hearing, a notice
of intention to appear before the Court at the Fairness Hearing, and serve copies on the Settlement
Administrator, Class Counsel, and counsel for HOP. To be heard at the Fairness Hearing, the
Settlement Class Member must make any Objection in writing, file it with the Clerk of Court by
the Opt-Out and Objection Deadline, and file a notice of intention to appear. The Objection must
also be mailed to each of the following, received no later than the last day to file the objection: (i)
Class Counsel via M. Frances Ryan, Wusinich, Sweeney & Ryan, LLC, 102 Pickering Way, Exton,
PA 19341, and (ii) counsel for HOP via Matthew T. McLaughlin, Nixon Peabody LIP, Exchange
Place, 53 State Street, Boston, MA 02109. Any Objection must (a) attach documents establishing,

or provide information sufficient to allow the Parties to confirm, that the objector is a Settlement
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Class Member; (b) include a statement of such Settlement Class Member’s specific Objection; (c)
state the grounds for the Objection; and (d) identify any documents such objector desires the Court
to consider, Any Objection to be considered timely must be filed by the Objection Deadline
contained on the Preliminary Approval Order.

XI XIL. PROCEDURES FOR SETTLEMENT APPROVAL

11.1  Approval of Class Notice of Settlement
Promptly after the execution of this Agreement, Plaintiffs will move the Court for an order
preliminary approving the Settlement and requesting that the Court approve the form and content
of the Short-Form Notice, Email Notice, and Long-Form Notice, substantially in the forms of
Exhibits A-C, as described in Section VI above, and:
11.1.1 Certifying the Settlement Class, for settlement purposes only, pursuant to

Federal Rule of Civil Procedure 23(a)(1)-(4) and (b)(3), with Plaintiffs Brian

Callery and Tina Fasano appointed as Class Representatives for the

Settlement Class and counsel for Plaintiffs, as stated herein, appointed as

Class Counsel for the Settlement Class;

11.1.2 Setting the date of the Fairness Hearing, upon notice to the Settlement Class,
to consider:

I whether the Settlement should be approved as fair, reasonable, and
adequate and whether the Action should be dismissed with
prejudice;

it. Class Counsel’s motion for an award of attorneys’ fees, costs and
expenses; and

iil. Class Counsel will file a motion for final approval of the Settlement,

and an application for the award of attorneys’ fees, costs, and
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enhancement awards for the Class Representatives, no later than 45
days following the mailing of Class Notice. Class Counsel will
respond to any objections to the foregoing motions no later than
seven (7) days prior to the date of the Final Fairness Hearing.

Upon the filing of Plaintiff’s Motion for Preliminary Approval of Class Notice of
Settlement, the Parties will instruct the Settlement Administrator to mail copies of the proposed
Settlement to the appropriate officials pursuant to the Class Action Fairness Act of 2003, 28 U.S.C.
§ 1715 no later than ten (10) days thereafter.

11.2  Final Approval of the Court

This Agreement and the Settlement embodied herein are subject to Final Approval by the
Court. If the Settlement is approved, the Court will enter a judgment dismissing the Action with
prejudice. The Parties waive any right to appeal or collaterally attack a Final Approval Order
entered by the Court.

If this Agreement or any material part of it is modified by the Court or is materially
modified upon appeal or remand, either Party may terminate this Agreement pursuant to
Section XII.

XII ELECTION TO TERMINATE

If no Party timely elects to terminate, then the Parties shall remain bound to the Settlement
as so modified. No order or action of the court pertaining to attorneys’ fees or expenses shall be
considered to constitute a modification so long as such order, action, or modification does not
increase the cost of settlement to be borne by HOP, and does not require that HOP do anything not
specifically set forth herein, or is one that significantly affects the rights or obligations of one or
more of the Parties. Similarly, no order or action of the court pertaining to the Named Plaintiff

Enhancement Awards shall be considered to constitute a material modification so long as such
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order, action or modification does not increase the cost of Settlement to be borne by HOP and does
not require that HOP do anything not specifically set forth herein.
XIII RELEASES

Upon the Effective Date and without any further action by the court or by any Party to this
Agreement, Plaintiffs and the Settlement Class Members and all of their administrators, executors,
personal representatives, heirs, agents, attorneys, assigns, predecessors and successors, for good
and sufficient consideration, the receipt and adequacy of which are acknowledged, shall be deemed
to, and shall, in fact, have remised, released and forever discharged any and all Released Claims,
which they, or any of them, had or has or may in the future have or claim to have against any of
the Released Persons.

The Releasing Parties hereby fully release and forever discharge the Released Parties from
the Released Claims.

Without limiting the foregoing, the release specifically extends to Claims that the Releasing
Parties do not know or suspect to exist in their favor at the time that the Settlement, and the release
contained herein, becomes effective. This paragraph constitutes a waiver of, without limitation as
to any other applicable law, section 1542 of the California Civil Code, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR POES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

The Releasing Parties understand and acknowledge the significance of these waivers of
California Civil Code section 1542 and any other applicable federal or state statute, case law, rule
or regulation relating to limitations on releases. In connection with such waivers and
relinquishment, the Releasing Parties acknowledge that they arc aware that they may hereafier

discover facts in addition to, or different from, those facts that they now know or believe to be true
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with respect to the subject matter of the Settlement, but that it is their intention to release fully,
finally and forever all Released Claims with respect to the Released Parties, and in furtherance of
such intention, the release of the Released Claims will be and remain in effect notwithstanding the
discovery or existence of any such additional or different facts.

XTIV  FINAL JUDGMENT AND SETTLEMENT APPROVAL

‘This Agreement is subject to and conditioned upon the issuance by the Court of the Final
Approval Order that finally certifies the Settlement Class for the purposes of the Settlement, grants
final approval of this Agreement, and provides the relief specified herein, which relief shall be
subject to the terms and conditions of this Agreement and the Parties” performance of their
continuing rights and obligations hereunder.

XV  REPRESENTATIONS AND WARRANTIES

Each Party represents and warrants to, and agrees with, the other Partics as follows:

15.1  Each Party has had the opportunity to receive, and has received, independent legal
advice from his, her, or its attorneys regarding the advisability of making the Setflement, the
advisability of executing this Agreement, and the legal and income tax consequences of this
Agreement, and fully understands and accepts the terms of this Agreement,

15.2 HOP represents and warrants: (a) that it has the requisite company power and
authority to execute, deliver and perform this Agreement and to consummate the transactions
contemplated hereby; (b) that the execution, delivery and performance of this Agreement and the
consummation by it of the actions contemplated herein have been duly authorized by necessary
company action on the part of HOP; and (c) that this Agreement has been duly and validly executed
and delivered by HOP and constitutes its legal, valid and binding obligation.

15.3 The Class Representatives represent and warrant that they are entering into this

Agreement on behalf of themselves individually and as proposed representatives of the Seitlement
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Class Members, of their own free will and without the receipt of any consideration other than what
is provided in this Agreement or disclosed to, and authorized by, the Court. The Class
Representatives represent and warrant that they have reviewed the terms of this Agreement in
consultation with Class Counsel and believes them to be fair and reasonable, and covenants that
they will not file an Opt-Out request from the Settlement Class or object to this Agreement.

15.4  Plaintiffs represent and warrant that no portion of any claim, right, demand, action,
or cause of action against any of the Released Parties that Plaintiffs have, may have arising out of
these lawsuits or could have asserted in these lawsuits, and no portion of any recovery or settlement
to which Plaintiffs may be entitled, has been assigned, transferred, or conveyed by or for Plaintiffs
in any manner; and no Person other than Plaintiffs has any legal or equitable intexest in the claims,
demands, actions, or causes of action referred to in this Agreement as those of Plaintiffs..

15,5 No Party relies or has relied on any statement, representation, omission,
inducement, or promise of any other Party (or any officer, agent, employee, representative, or
attorney for any other party) in executing this Agreement, or entering the Settlement provided for
herein, except as expressly stated in this Agreement.

XVI NO ADMISSIONS OF FAULT

The Agreement and every term contained in it is conditioned upon final approval of the
Court and is made for settlement purposes only. Whether or not consummated, this Agreement
shall not be construed as, offered in evidence as, received in evidence as, and/or deemed to be,
evidence of a presumption, concession or an admission by Plaintiffs, HOP, any Settlement Class
Member or Released Party, of the truth of any fact alleged or the validity of any claim or defense
that has been, could have been, or in the future might be asserted in any litigation, or the deficiency
of any claim or defense that has been, could have been, or in the future might be asserted in any

litigation, or of any liability, fault, wrongdoing or otherwise of such Party.
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XVII MISCELLANEOUS PROVISIONS

17.1 Termination of Agreement

Except as expressly sct forth herein, the Parties shall have the right to terminate the
Settlement and this Agreement by providing written notice of their election to do so to the other
Party within sixty (60) days after the date which (a) the Court declines to enter the Preliminary
Approval Order or makes material changes thereto; (b) the Court refuses to approve the Settlement
or any material part thereof; (c) the Court declines to enter the Final Approval Order or makes
material changes thereto; (d) the Final Approval Order is vacated, modified or reversed in any
material respect; or (e) the Effective Date otherwise does not occur.

If any of the Plaintiffs or more than five percent (5%) of the Settlement Class Members
Opt-Out of the Settlement, HOP may, in its sole discretion, terminate the Settlement within five (5)
business days after receiving notice from the Settlement Administrator that this threshold has been
reached, which notice shall be provided by the Settlement Administrator no later than ten (10) days
before the Fairness Hearing.

17.2  Entire Agreement

This Agreement, together with the Exhibits attached hereto, constitutes the complete and
entire agreement between the Parties with respect to the subject matter of the Settlement and
supersedes all prior negotiations, communications, memoranda, and agreements between the
Parties. Neither Plaintiffs nor HOP are entering into this Agreement in reliance upon any
representations, warranties, or inducements other than those contained in this Agreement.

17.3 Change of Time Periods

The time periods and/or dates described in this Agreement with respect to the giving of

notices and hearings are subject to approval and change by the Court or by the written agreement
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of Plaintiffs’ Counsel and counsel to HOP, without notice to Settlement Class Members except that
the Settlement Administrator shall ensure that such dates are posted on the Settlement Website.

17.4 Extension of Time

The Parties reserve the right, by agreement and subject to the Court’s approval, to grant
any reasonable extension of time that might be needed to carry out any of the provisions of this
Agreement.

17.5 Plaintiffs’ Authority

Class Counsel represent and warrant that they are authorized to take all appropriate actions
required or permitted to be taken by or on behalf of the Plaintiffs and, subsequent to an appropriate
Court Order, the Seitlement Class in order to effectuate the terms of this Agreement and are also
authorized to enter into appropriate modifications or amendments to this Agreement on behalf of
the Plaintiffs and, subsequent to an appropriate Court Order, the Settlement Class Members.

17.6  Counterparts

This Agreement may be executed in one or more counterparts, all of which together shall
be deemed to be one and the same instrument. The Parties agree that a copy of the executed
counterparts may be filed with the Court in connection with the motion to approve the Settlement,
either in portable document format or some other suitable electronic form, as an exhibit to
Plaintiffs’ Motion for Preliminary Approval without the need to collate and file a copy with original
signatures,

17.7 Cooperation.

The Parties shall cooperate with the Settlement Administrator to the extent reasonably

necessary to assist and facilitate the Settlement Administrator in carrying out its duties and
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responsibilities. The Parties will also cooperate so that Class Counsel may have such confirmatory
discovery as is reasonably necessary in connection with this Agreement.

17.8 Binding Nature

This Agreement shall be binding upon the heirs, executors, administrators, successors and
assigns of the Plaintiffs, Settlement Class Members, and HOP.

17.9 Construing this Agreement

This Agreement shall not be construed more strictly against one Party than another merely
by virtue of the fact that it may have been initially drafted by counsel for only one of the Parties.
It is recognized that this Agreement is the result of arm’s-length negotiations between the Parties,
and it is acknowledged that all Parties have contributed substantially to the preparation of this
Agreement; accordingly, the doctrine of contra proferentum shall not apply in construing this
Agreement, nor shall any other such similar doctrine apply.

17.10 Choice of Law

This Agreement shall be governed by and interpreted in accordance with the substantive
law of the Commonwealth of Pennsylvania, exclusive of choice of law principles.

17.11 Jurisdiction

The Parties submit to the exclusive jurisdiction of the United States District Court for the
Eastern District of Pennsylvania for the purpose of enforcing this Agreement or implementing any
part of the Settlement embodied in this Agreement.

17.12 Headings

The captions and headings employed in this Agreement are for convenience only, are not a

part of this Agreement, and shall not be used in construing or interpreting this Agreement.
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17.13 Evidentiary Preclusion

The Parties, Class Counsel, and Counsel for HOP agree that, to the fullest extent permitted
by law, neither this Agreement nor the Settlement, nor any act performed or document executed
pursuant to or in furtherance of this Agreement or the Settlement: (a) is or may be deemed to be or
may be used as an admission of, or evidence of, the validity of any claim or of any wrongdoing or
liability of the Released Parties; or (b) is or may be deemed to be or may be used as an admission
of, or evidence of, any fault or omission of any Released Party or the appropriateness of class
certification regarding any claims against any individual or any entity in any civil, criminal or
administrative proceeding in any court, administrative agency or other tribunal.

The Parties, Class Counsel, and counsel for HOP further agree that they may not use this
Agreement for any purpose other than to effectuate the Settlement and/or enforce the Agreement’s
terms. In addition, any failure of the Court to approve the Settlement and/or any objections or
interventions may not be used as evidence in the Action or any other proceeding for any purpose
whatsoever,

17.14 Effect of Non-approval

In the event that this Agreement is not approved by the Court in substantially its present
form, any Objection to the Settlement is sustained by the Court, or the Settlement does not become
final for any reason including termination, the terms and provisions of this Agreement shall have
no further force and effect with respect to the Parties or the Settlement Class Members, and shall
not be used in the Action or in any other action or proceeding for any purpose, and any order or
judgment entered by the Court in accordance with the terms of this Agreement shall be treated as
vacated, nunc pro tunc. In such event, this Agreement and all negotiations, proceedings, documents

prepared and statements made in connection with this Agreement shall be without prejudice to any
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Party or Settlement Class Member and shall not be admissible or offered into evidence in any
action or proceeding, and shall not be deemed, asserted or construed to be an admission or
confession by any Party or any other Person or entity of any fact, matter or proposition of law, and
shall not be used or asserted in any other manner or for any purpose, and all Parties and Settlement
Class Members shall stand in the same position as if this Agreement and Settlement had not been
negotiated, made or submitted to the Court.

17.15 Effectiveness, Amendments, and Binding Nature

This Agreement may be amended only in writing signed by the Parties. Except as otherwise
stated above, each Party, including Plaintiffs on behalf of themselves and the Settlement Class,
expressly accepts and assumes the risk that, if facts or laws pertinent to matters covered by this
Agreement are hereafter found to be other than as now believed or assumed by that party to be true
or applicable, this Agreement shall nevertheless remain effective.

This Agreement is binding on, and shall inure to the benefit of, the Parties and their
respective agents, employees, representatives, officers, directors, parents, subsidiaries, assigns,
executors, administrators, insurers, and successors in interest. All Released Parties other than HOP,
which is a Party, are intended to be third-party beneficiaries of this Agreement.

17.16 Stay Pending Court Approval

Class Counsel and counsel for HOP agree that, as soon as reasonably practicable after the
Amended Complaint is filed, they shall move to stay all proceedings impacted by this Agreement,
specifically the New York Actions, and request that such stays remain in place until the Effective
Date of the Settlement has occurred.

The Parties also agree to use their best efforts to seek the stay and dismissal of, and to

oppose entry of any interim or final relief in favor of any Settlement Class Member in, any other
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proceedings against any of the Released Parties which challenges the Seitlement or otherwise
asserts or involves, directly or indirectly, a Released Claim.

17.17 Notices

Whenever this Agreement requires or contemplates that one Party shall or may give notice
to the other, notice shall be provided in writing by certified or guaranteed overnight mail, and email
to:

a. If to Plaintiffs or Class Counsel:
M. Frances Ryan
Wausinich, Sweeney & Ryan, LLC
102 Pickering Way, Suite 403
Exton, PA 19341

b. If to HOP or its Counsel:

Matthew T. McLaughlin
Nixon Peabody LLP
Exchange Place

53 State Street

Boston, MA 02109

17.18 Good Faith

The Parties agree that they will act in good faith and will not engage in any conduct that
will or may frustrate the purpose of this Agreement. The Parties further agree, subject to Court
approval as needed, to reasonable extensions of time to carry out any of the provisions of this
Agreement.

17.19 Protective Orders

All orders, settlement agreements and designations regarding the confidentiality of
documents and information (“Protective Orders™) remain in effect, and all Parties and counsel
remain bound to comply with the Protective Orders, including the provisions to certify the

destruction of “Confidential” documents.
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17.20 Confidentiality

The terms of this Agreement shall remain confidential until filed in the United States
District Court for the Eastern District of Pennsylvania.

17.21 Binding on Successors

The Agreement shall be binding upon, and inure to the benefit of, the heirs, and Released
Parties.

17.22 Arms-Length Negotiations

The determination of the terms and conditions containéd herein and the drafting of the
provisions of this Agreement has been by mutual understanding after negotiation, with
consideration by, and participation of, the Parties hereto and their counsel. This Agreement shall
not be construed against any Party on the basis that the Party was the drafter or participated in the
drafting. Any statute or rule of construction that ambiguities are to be resolved against the drafting
party shall not be employed in the implementation of this Agreement and the Parties agree that the
drafting of this Agreement has been a mutual undertaking,

17.23 Waiver

The waiver by one Party of any provision or breach of this Agreement shall not be deemed
a waiver of any other provision or breach of this Agreement.

17.24 Exhibits

All Exhibits attached to this Agreement are material and integral parts hereof, and are

incorporated by reference as if fully rewritten herein.
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17.25 Retain Jurisdiction

The Court shall retain jurisdiction with respect to the implementation and enforcement of
the terms of this Agreement, and all Parties hereto submit to the jurisdiction of the Court for
purposes of implementing and enforcing the agreements embodied in this Agreement,

17.26 Taxes

The Plaintiffs, Settlement Class Members, and Class Counsel receiving funds pursuant to
this Agreement shall be solely responsible for filing all information and other tax returns necessary
or making any tax payments related to funds received pursuant to this Agreement, The Parties
provide no legal advice and make no representations to the Plaintiffs, Settlement Class Members,
or Class Counsel regarding the legal or tax consequences of this agreement, including any benefit
or monies paid and received. The Plaintiffs, Settlement Class Members, and Class Counsel shall
be solely responsible for any tax or legal consequences for any Benefit paid and/or received
pursuant to this Agreement.

17.27 Media and Contact of Class Members

The Parties and their counsel agree that they will not issue any press release or hold any
press conference or initiate any contact with the press, media, or any industry association about
the Action and/or the facts, amount or terms of the Settlement. If the Parties or their counsel are
contacted by the press, media, or any industry association, they will respond only that the Action
has been amicably resolved to the Parties’ mutual satisfaction. No Party or their counsel shall make
any reference to the value of the Settlement on any website, in any promotional material or
otherwise, except as required by law. Notwithstanding the foregoing, Class Counsel may post a
copy of language from the notices attached as Exhibits A, B, and C and provide a hyperlink to the

Settlement Website.
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17.28 Support from the Parties

After a full investigation, discovery and arms-length negotiations, the Parties and their
counsel agree that they: (a) shall support motions for entry of the Preliminary Approval Order and
Final Approval Order; and (b) will not encourage any Persons to Opt-Out or file an Objection to
the Settlement or this Agreement.

17.29 Authority to Execute Settlement Agreement

Each counsel executing this Settlement Agreement or any of its exhibits on behalf of any

party hereto warrants that such person has the authority to do so.

* #® *

IN WITNESS HEREOF, the Settling Parties have caused this Settlement Agreement

to be executed by their duly authorized attorneys, as of July 15, 2024,

ON BEHALF OF THE PLAINTIFFS

Date:

M. Frances Ryan

Date:

Edward C. Sweeney

ON BEHALF OF HOP ENERGY, LLC

/@L/R 711524

Date:

Matthew T. McLaughlin
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17.28 Support from the Parties

After a full investigation, discovery and arms-length negotiations, the Parties and thelr -

counsel agree that they: (a) shall support motions for entry of the Preliminary Approval Order and
Pinal Approval Order; and (b) will not encourage any Persuns to Opt-Out ot file an Objection to
the Seitlement or this Agreement.

17.29 Authority to Excente Settloment Agreement

Each counsel exceuting this Settlement Agreement or any of its exhibits on behalf of any

party hereto warrants that such person has the authority to do so.

# % #
IN WITNESS HEREOF, the Settling Parties have caused this Settlement Agreement

to be exeouted by their duly authorized attorneys, as of July 15, 2024,

ON BEHALY OF THE PLAINTIFFS

el e

Date: Z // \[JZ) &
M._FGE'S'Ryan 7

/ /{M;zu/\ =" Date: H7/ / (/ ZC/

Edward C. Sweenéy

ON BEHALF OF HOP ENERGY, LLC

Date:

Matthew T. McLaughlin
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Notice of Settlement

You Are Covered by the Settlement of this Class Action Lawsuit

A settlement has been proposed in a class action lawsuit against HOP Energy, LLC. This Notice informs you of a proposed
settlement in a class action lawsuit against HOP Energy, LLC (“HOP” or “Defendant”) claiming that HOP solicited customers by
promising a variable rate for home heating oil that was to fluctuate based on market conditions, and that the variable rate was
allegadly not priced in accordance with market conditions. Plaintiffs maintain that Defendant’s actions constitute violations of
various states” consumer protection laws, as well as other laws. Defendant denies Plaintiffs’ claims and charges, denies that it
violated any laws, and maintain that its actions have been in accordance with its contractual commitments and not decepiive.
Both parties have agreed to seitle the lawsnit. A complete copy of the Settlement Agreement and Long Form Notice are available
at [website].

Who Is Included? You are a Class Member if you entered into a contract(s) with Defendant (including any entities through
which HOP has conducted or conducts business, which includes, but is not limited to Altemos Energy, Alliance Express,
Automatic TLC Energy, Brinker’s Encrgy, Cemak Fuel, CRC Energy, DDLC Energy, DDM Energy, Dominic Fuel, Galbraith
0il, Kaufman Fuel, Keyser Energy, Kosco Heritage, Mercury Energy, Metro Energy, 0il Express, Point Oil, Supreme Energy,
and Valley Oil) for the delivery of heating oil to a residence and who received delivery of heating oil pursuant to such contract
during such period pursuant to the contrectual “capped” price or pursuant to a variable or prevailing price (including, but not
limited to, a “prevailing retail price,” “prevailing” price or rate, “prevailing commercial rate,” or “Promotional Prevailing Retail”
price) on or after June 23, 2014,

What Does the Settlement Provide? If the Seftlement is approved by the Court, HOP will pay up to $2,627,530.00 into a
Settlement Fund to be used to pay cash distributions to Settlement Class Members, payment of fees and expenses incurred by the
Seitlement Administrator, awarded attorneys’ fees and cxpenses, and Enhancement Awards for the Class Representatives.

How much will my estimated payment be? That depends. Each Settlement Class Member is eligible to receive a share of the
Settlement Fund depending on the number of gallons of heating oil delivered by HOP, the price(s) charged by HOP for such
delivery(ies), and/or the type of contract that the Settlement Class Member entered into with HOP,

What Are Your Other Options? If you do not want to receive a payment and do not want to be legally bound by the Settlement,
you must send a written tequest to exclude yourself from the Settlement Class, to be received no later than [date]. If you don’t
exclude yourself, you will give up the right to sue HOP about any of the issues related to this case. If you don’t exclude yourself,
you may object to the Settlement, the request for fees and costs by Class Counsel, and/or the Enhancement Awards for the
Named Plaintiffs. The Long Form Notice, available at [website], explains how to exclude yourself or object. The Court will
held a Final Approval Hearing regarding the final approval of the Settlement in this case at the United States District Court for
the Eastern District of Pennsylvania, U.S. Courthouse, 601 Market Street, Philadelphia, PA 19106, on [date], 2024, At this
hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate and will consider Class Counsel’s
request for attorneys’ fees and expenses. Plaintiffs and the Settlement Class are represented by Class Counsel, You will not be
charged personally for these lawyers. You do not need to attend the hearing, but you may. You may also hire an attorney at your
expense to represent you and speak on your behalf at the Final Approval Hearing, but you do not have to. The date and time of
the Hearing may change, please check the Settlement website ofien for updates, If you stay in the Settlement, you may object to
it by [Month Day,} 2024. The Court will hold a hearing on [Month Day,] 2024 to consider whether to approve the Settlement
and the requested attorneys’ fees. If you wish, you or your own lawyer may ask to appear and speak at the hearing at your own
cost. The Scttlement Notice on the website explains how to cxclude yourself or object. If you remain in the class and the
settlement is approved, you will be bound by it and will release all claims against HOP about the issues in this lawsuit.
For more information: Visit [website] or call [administrator]




Case 2:20-cv-03652-CMR Document 85-1 Filed 07/16/24 Page 82 of 150

If you enrolled in one of HOP Energy, LLC’s
residential home heating oil contracts yon may be
entitled to payment from a Class Action Settlement.
In order to obtain more information ahout the
Settlement, visit [website],

A Court has authorized this Notice. This is nota
solicitation from a lawyer.

Notice No.

HOP Energy. LLC Litigation Administrator
c/o [adminlstrator]

11 HTRRTU 1 R L H R R T T

John Doe
123 Main Street
[City], [State] 01111
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Email Notice

Legal Notice
Brian Callery et al, v. HOP Energy, LLC, Case No. 2:20-¢v-03652-CMR
United States District Court, Eastern District of Pennsylvania

OUR RECORDS INDICATE THAT YOU ENROILED IN ONE OF HOP ENERGY, LLC’S
RESIDENTIAL HOME HEATING OIL CONTRACTS ON OR AFTER JUNE 23, 2014 AND
THEREFORE YOU ARE COVERED BY THIS CLASS ACTION SETTLEMENT.

THE UNITED STATES DISTRICT COURT HAS AUTHORIZED THIS NOTICE, WHICH
SUMMARIZES THE TERMS OF THE SETTLEMENT AND EXPLAINS YOUR RIGHTS
UNDER THE SETTLEMENT.

PLEASE READ THIS DOCUMENT CAREFULLY.

This Notice informs you of a proposed Settlement in a class action lawsuit against HOP Energy,
LLC (referred to as “HOP” or “Defendant”) claiming that claiming that HOP solicited customers
by promising a variable rate for home heating oil that was to fluctuate based on market conditions,
and that the variable rate was allegedly not priced in accordance with market conditions. Plaintiffs
maintain that Defendant’s actions constitute violations of various states’ consumer protection laws,
as well as other laws. Defendant denies Plaintiffs’ claims and charges, denies that it violated any
laws, and maintain that its actions have been in accordance with its contractual commitments and
not deceptive. Both parties have agreed to seitle the lawsuit. A complete copy of the Settlement
Agreement and Long Form Notice are available at the Settlement Website at [website].

Who’s included? You are a Class Member if you entered into a contract(s) with Defendant
(including any entities through which HOP has conducted or conducts business, which includes, but
is not limited to Altemos Energy, Alliance Express, Automatic TLC Energy, Brinker’s Energy,
Cernak Fuel, CRC Energy, DDLC Energy, DDM Energy, Dominic Fuel, Galbraith Oil, Kaufinan
Fuel, Keyser Energy, Kosco Heritage, Mercury Energy, Metro Energy, Oil Express, Point Oil,
Supreme Energy, and Valley Oil) for the delivery of heating oil to a residence and who received
delivery of heating oil pursuant to such contract during such period pursuant to the contractual
“capped” price or pursuant to a variable or prevailing price (inctuding, but not limited to, a
“prevailing retail price,” “prevailing” price or rate, “prevailing commercial rate,” or “Promotional
Prevailing Retail” price) on or after June 23, 2014.

Visit the Settlement Website for additional details.

What does the Settlement provide? If the Settlement is approved by the Court, HOP will pay
up to $2,627,530.00 into a Setilement Fund to be used to pay cash distributions to Seitlement
Class Members, payment of fees and expenses incurred by the Settlement Administrator, awarded
attorneys’ fees and expenses, and Named Plaintiff Enhancement Awards for the Class
Representatives.

4871-9382-8303.1
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Do I have a lawyer? Plaintiff and the Settlement Class are represented by M. Frances Ryan and
Edward C. Sweeney of Wusinich, Sweeney & Ryan, LLC, who have been appointed by the Court
as Class Counsel. You will not be charged personally for these lawyers, You may hire an attorney
at your own expense to represent you and speak on your behalf at the Final Approval Hearing.
Class Counsel will ask the Court at the Final Approval Hearing for approval for the following items
to be paid out of the Settlement Fund: (a) attorneys’ fees; reimbursement of litigation expenses;
Named Plaintiff Service Awards; and notice and administration costs of the Settlement.

What can I get from the Settlement? If the Court approves the settlement, you will receive a
check or, if you prefer, payment by electronic means, which you can specify by visiting the
settlement website. Your individual payment amount is determined based on the number of
gallons of heating oil delivered by HOP, the price(s) charged by HOP for such delivery(ies),
and/or the type of contract that you entered into with HOP.

How can I receive a settlement payment? If this Notice is addressed to you, then you are
covered by the Settlement and you do not need to do anything to receive a settlement
payment unless your current mailing address is different than the mailing address you used
when you were last a customer of HOP (in which case, you may visit the settlement website to
update your contact information). Of course, the payment will not be made unless and until
the Court approves the settlement,

What are your options? If you don’t want to receive a payment and don’t want to be bound by the
Setflement and any judgment, you must send a written request to exclude yourself from the
Settlement Class, to be received no later than [60 days from Notice Dissemination]. If you exclude
yourself, you will not receive benefits from the Settlement. If you don’t exclude yourself, you will
give up the right to sue the Defendant about any of the issues related to this case. If you don’t
exclude yourself, you may object to the Settlement, the request for fees and costs by Class Counsel,
and/or the Enhancement Awards for the Named Plaintiffs. The longer form of this Notice, available
at the Settlement website, explains how to exclude yourself or object. The Court will hold a Final
Approval Hearing regarding the final approval of the Settlement in this case at the United States
District Court for the Eastern District of Pennsylvania, U.S. Courthouse, 601 Market Street,
Philadelphia, PA 19106, on [date]. Plaintiffs and the Settlement Class are represented by Class
Counsel. You do not need to attend the hearing, but you may. You may also hire an attorney at your
own expense to represent you and speak on your behalf at the Final Approval Hearing, but you do
not have to. The Hearing will be accessible by telephone or other electronic means. The date and
time of the Hearing may change, please check the Settlement website often for updates.

If you wish to notify the Settlement Administrator of any change in your contact information,
please visit the Settlemment Website,

Toll-Free: [number]
[website]

4871-9382-8303.1
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Notice of Pendency and Proposed Settlement of Class Action

This Notice is to inform you of a proposed settlement of a class action lawsuit that will
resolve claims against HOP Energy, LLC (referred to as “HOP” or “Defendant”). If you entered
into a contract(s) with Defendant (including any entities through which HOP has conducted or
conducts business, which includes, but is not limited to Altemos Energy, Alliance Express,
Automatic TL.C Energy, Brinker’s Energy, Cemak Fuel, CRC Energy, DDLC Energy, DDM
Energy, Dominic Fuel, Galbraith Oil, Kaufinan Fuel, Keyser Energy, Kosco Heritage, Mercury
Energy, Metro Energy, Oil Express, Point Oil, Supreme Energy, and Valley Oil) for the delivery
of heating oil to a residence and received delivery of heating oil pursuant to such contract on or
after June 23, 2014, your legal rights may be affected by the Settlement.

This Notice is given to you pursuant to Rule 23 of the Federal Rules of Civil Procedure.
Please review this document carefully.

You are not being sued.

DO NOTHING If you do nothing, you will be bound by the Settlement,

if it is approved, and you will receive a cash distribution

from, or be bound by, the Settlement. The deadline to exclude
yourself is MONTH DAY, 20XX.

EXCLUDE YOURSELF | Write to the Settlement Administrator if you do not want to benefit

OBJECT File an objection with the Court if you ave not satisfied with the
Settlement. The deadline to object to the Settlement is MONTH
DAY, 20XX.

speak in Court or electronically about the fairness of the

DAY, 20XX.

GO TO A HEARING If you file an objection and a notice of intent to appear, you may

Settlement. The Final Approval Hearing will be held on MONTH

Your legal rights and options--and the deadlines to exercise them--are explained in this
Notice. Your legal rights may be affected whether you act or do not act. Please read this Notice
carefully, Capitalized terms in this Notice have the same meaning as provided in the Settlement
Agreement on file with the Court.

| 1. Why did the Court issue this notice?

—

This Notice is given to inform you that (1) a class action lawsuit is pending in the United States
District Court for the Eastern District of Pennsylvania entitled Brian Callery et al. v. HOP Energy,
LLC, Case No. 2:20-cv-03652-CMR (the “Action™); (2} you are a Class Member regarding the
Action; (3) the Parties to the Action have proposed to settle the Action; (4) the proposed
Settlement may affect your legal rights; and (5) you have a number of options.

| 2. What is this Action about?
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Plaintiffs have brought this action against HOP, on behalf of themselves and all other persons
who entered into a contract(s) with Defendant for the delivery of heating oil to a residence and
received delivery of heating oil pursuant to such contract on or after June 23, 2014 (the “Class
Period™).

Plaintiffs allege that Defendant promised to charge customers a variable price for oil that was
to fluctuate based on market conditions, and that the price charged was allegedly not priced in
accordance with market conditions. Plaintiffs maintain that Defendant’s actions constitute
violations of various states” consumer protection laws, as well as other laws.

Defendant denies Plaintiffs’ claims and charges, denies they have violated any laws, and maintain
that its actions were in accordance with its contractual commitments and not deceptive.

3. How do I know if I am part of the Settlement Class?

The Court has conditionally certified a Settlement Class defined as the following:

All persons in the United States who, between June 23, 2014 and the date of the Preliminary
Approval Order, entered into a contraci(s) with Defendant for the delivery of heating oil to a
residence and who received delivery of heating oil pursuant to such contract during such period
pursuant to the contractual “capped” price or pursuant to a variable or prevailing price
(including, but not limited to, a “prevailing retail price,” “prevailing” price or rate, “prevailing
commercial rate,” or “Promotijonal Prevailing Retail” price).

Excluded from the Class are: (a) HOP; (b) the officers, directors, and employees of HOP;
former HOP employees; (c) any entity in which HOP has a controlling interest; (d) any affiliate
or legal representative of HOP; (e) the Judges and Mediators to whom the Action is assigned,
the Judge’s and Mediators’ staff and any member of their immediate family; and (f) any heirs
assigns and/or successors of any such persons ot entities in their capacity as such.

4. What are the reasons for the Settlement? B

The Court did not decide in favor of the Plaintiffs or Defendant. Instead, both sides agreed to
a settlement that they believe is a fair, reasonable, and adequate compromise of their
respective positions. The Parties reached this agreement only after extensive negotiations, an
exchange of information, and consideration of the risks and benefits of settlement.

Counsel for Plaintiffs and the Settlement Class Members have considered the substantial benefits
from the proposed Settlement that will be given to the Settlement Class Members and balanced these
benefits with the risk that a trial could end in a verdict for Defendants. They also considered the
vatue of the immediate benefit to Settlement Class Members versus the costs and delay of litipation
through trial and appeals and the risk that a class would not be certified. Even if Plaintiffs were
successtul in these efforts, Settlement Class Members may not receive any benefits for years.
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BENEFITS. If the proposed Settlement is ultimately approved by the Court, it will provide
cash payments to the Settlement Class Members. In return for the relief described below, the
Settlement Class Members release their rights to pursue any claims against HOP and related
entities concerning or relating to the allegations raised in the Action. The central provisions of
the Settlement are as follows:

Monetary Relief. Defendants will pay a total of up to $2,627,530.00 into a cash fund
(*Seitlement Fund”). The Setftlement Fund will be used to pay (i) Settlement Class
Members’ cash benefits, (ii) awarded attorneys’ fees and expenses, (iii) the Named Plaintiff
Enhancement Awards, and (iv) all settlement administration feed and costs, and notice
Ccosts.

Each Settlement Class Member who does not exclude himself/herself/themselves from
the Settlement shall receive a pro-rata share of the Net Settlement Fund. That pro-rata
share shall be based on the number of gallons of heating oil delivered by HOP, the
price(s) charged by HOP for such delivery(ies), and/or the type of contract that the Class
Member entered into with HOP.

NOTICE AND ADMINISTRATION. The costs of Notice and to administer the Settlement will
be paid out of the Settlement Fund.

PAYMENT PROCEDURE. To receive a cash payment, you do not need to take any additional
steps.

RELEASE. Unless you exclude yourself from the Settlement Class, approval of this proposed
Settlement will result in a release by you of all Claims against Defendants and other related entities
and individuals concerning or relating to the allegations or claims raised in the Action.

MORE INFORMATION. The complete terms of the Settlement are in the Settlement
Agreement, which is available online at [website].

[ 6. Do I have a lawyer in the case?

Plaintiffs and the Settlement Class are represented by M. Frances Ryan and Edward C, Sweeney
of Wusinich, Sweeney & Ryan, LLC, who have been appointed by the Court as Class Counsel.
You will not be charged personally for these lawyers. You may hire an attorney at your own
expense to represent you and speak on your behalf at the Final Approval Hearing.

l 7. How will the lawyers for the Settlement Class be paid?

Lead Class Counsel and Class Counsel will, subject to Court approval, make an application for
attorneys’ fees not to exceed 33 1/3% of the Settlement Fund. Further, the Class
Representatives will request the Court to grant Enhancement Awards up to $10,000 to Brian
Callery and $5,000 for Tina Fasano, as further described in the Settlement Agreement.
Defendant takes no position on the requested attorneys’ fees, and expenses or Enhancement
Awards.




Case 2:20-cv-03652-CMR Document 85-1 Filed 07/16/24 Page 90 of 150

Class Counsel will file any motion for an award of Class Counsel’s Fees on or before [Date of
set by the Court].

I 8. What happens if I do nothing after receiving this notice?

If you do nothing, and the Court approves the Settlement, you will receive a cash payment and be
bound by the terms of the Settlement and will be unable to pursue claims against HOP and other
related entities concerning or relating to the allegations or claims raised in the Action.

As long as you do not request exclusion from the Settlement Class, you will be entitled to the
payments described in Section 5.

9. What does it mean to request exclusion from the Settlement Class? ]

If you come within the Settlement Class definition, you will be a Settlement Class Member and
will be bound by the Settlement if the Court approves the Settlement, unless you exclude
yourself from the Settlement Class (also known as “Opting-Out”). Being “bound by the
Settlement” means that you will be precluded from bringing, or participating as a claimant in,
a similar lawsuit. Persons who exclude themselves from the Settlement Class will not be bound
by the terms of the proposed Settlement for purposes of damages claims and will not be eligible
to receive any money from the proposed Settlement, but they will retain the right to sue
Defendant for damages, at their own cost.

You cannot exclude yourself from the Settlement Class and the proposed Settlement if you wish
to object to the Settlement and/or appear before the Court during the Final Approval Hearing
(see Sections 11 and 12), as you need to be a Settlement Class Member affected by the
Settlement to object or appear.

|_10. How do I request exclusion?

You may exclude yourself from the Settlement Class provided that your request for exclusion
is made in writing and delivered before [60 Days after Notice Dissemination]. To exclude
yourself, you can download an exclusion form available at [website] or send a letter that
includes (a) the signature of the Settlement Class Member requesting exclusion from the
Settlement, (b) the full name, address, and phone number(s) of the Settlement Class Member
requesting exclusion, and (c) include the following statement (or a functional equivalent):
“I/We request to Opi-Out from the Settlement in the Action.” Your written request to exclude
yourself from the Settlement must be sent to Verita Global at [address].

You will be excluded from the Settlement only if your request is delivered on or before [60
Days after Notice Dissemination], and includes the required information. Settlement Class
Members who {fail to submit a valid and timely request for exclusion on or before the date
specified, shall be bound by all terms of the proposed Settlement and any related Final Order
and Judgment, regardless of whether they have requested exclusion from the proposed
Settlement.
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In determining whether you want to exclude yourself from the Settlement, you are advised to
consult your own personal attorney, as there may be issues particular to your circumstances that
require consideration.

| 11. What if I do not like the Settlement? |

If you are a Settlement Class Member, you can object to the proposed Settlement. To object, you
must provide the following information in writing: (a) documents establishing, or providing
information sufficient to allow the Parties to confirm that the objector is a Settlement Class
Member; (b) a statement of such Settlement Class Member’s specific Objection; (c) the grounds
for the Objection; (d) identification of any documents such objector desires the Court to consider;
and (e) all information requested on the Claim Form.

Your objection must be delivered before [60 Days after Notice Dissemination] to the
Scttlement Administrator at [Verita Global/[address] and served on Class Counsel and on
Counsel for HOP.

If your objections do not meet all of the requirements set forth in this section, they will be
deemed invalid and will be overruled.

Finally, subject to approval of the Court, any objecting Settlement Class Member may appear,
in person or by counsel, at the Final Approval Hearing held by the Court, to show cause why the
proposed Settlement should not be approved as fair, adequate, and reasonable, or object to any
petitions for attorneys’ fees, Named Plaintiff Enhancement Awards, and reimbursement of
reasonable litigation costs and expenses. Settlement Class Members may also appear at the Final
Approval Hearing by telephone or other electronic means. The objecting Settlement Class
Member must file with the Clerk of the Court and serve upon Class Counsel and Counsel for
HOP (at the addresses listed below), a notice of intention to appear at the Final Approval Hearing
(“Notice of Intention to Appear”) on or before [60 Days after Notice Dissemination].

When required to mail counsel for the Parties, use the below addresses:

1. Plaintiffs: M. Frances Ryan, Wusinich, Sweeney & Ryan, LLC, 102
Pickering Way, Suite 403, Exton, PA 19341

2, Defendant: Maithew T, McLaughlin, Nixon Peabody LLP, Exchange Place,
53 State Street, Boston, MA 02109,

The Notice of Intention to Appear must include copies of any papers, exhibits, or other
evidence that the objecting Settlement Class Member (or his/her/its counsel) will present to
the Court in connection with the Final Approval Hearing. Any Settlement Class Member who
does not provide a Notice of Intention to Appear in complete accordance with the deadlines
and other specifications set forth in this Notice, will not be allowed to speak or otherwise
present any views at the Final Approval Hearing.

12, When and where will the Court determine whether to approve the settlement? |

5
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The Court has scheduled a Final Approval Hearing for [Final Approval Hearing Date] at the
the United States District Court for the Eastern District of Pennsylvania, U.S. Courthouse, 601
Market Street, Philadelphia, PA 19106. This hearing may be continued or rescheduled by the
Court without further notice. At this hearing, the Court will consider whether the Settlement is
fair, reasonable, and adequate and will consider Class Counsel’s request for attorneys’ fees and
expenses. The Court also will consider objections. The Court may decide these issues at the Final
Approval Heating or take them under consideration. We do not know how long these decisions
will take.

13. Do I have to come to the hearing? |

No. You are not required to come to the hearing, but you are welcome to come at your own expense.
The hearing may be in person or via video conference, subject to the Court’s order. If the hearing is
in person, the Court will make the hearing accessible to Settlement Class Members by telephone or
other electronic means.

Settlement Class Members who object to the proposed Settlement do not need to attend the Final

Approval Hearing for their objections to be considered. If you wish to appear either personally or |
through your own personal attorney at the Final Approval Hearing, you must send both a timely |
objection and a Notice of Intention to Appear to the Clerk of the Court at the address set forth in
Section 11 above, and serve copies on Class Counsel and counsel for Defendants at the addresses

set forth in Section 11 above no later than [60 Days after Notice Dissemination].

14. What if the proposed Settlement is not approved? ]

If the proposed Settlement is not granted final approval, the putative Settlement Class which
has been preliminarily approved will be decertified, the Action will proceed without further
notice, and none of the agreements set forth in this notice will be valid or enforceable.

15. How do I get more information about the settlement? |

This Notice only summarizes the Settlement. The official terms of the Settlement are available
by visiting the Settlement Website at [website] or by reviewing the public files at the Clerk of
Court, Eastern District of Pennsylvania. In the event of a conflict between the terms of this
Notice and the Settlement, the terms of the Settlement will govern.

All questions you may have concerning the Settlement Agreement or this Notice should be
directed to the Settlement Administrator at [complete].

Please DO NOT Contact the Court !
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Exhibit D
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIAN CALLERY : CIVIL ACTION NO. 20-cv-03652
and

TINA FASANO
PlaintifTs,

V.
HOP ENERGY, LLC
Defendant.
[PROPOSED] ORDER CERTIFYING CLASS FOR SETTLEMENT PURPOSES ONLY

AND GRANTING PRELIMINARY APPROVAL OF
CLASS ACTION SETTLEMENT

WHEREAS, pursuant to Rules 23(a) and 23(b)(3) of the Federal Rules of Civil Procedure,
the parties seek entry of an Order preliminarily approving the settlement of this Action pursuant to
the settlement agreement fully executed on July 15, 2024 (the “Settlement Agreement” or
“Settlement™), which, together with its attached exhibits, sets forth the terms and conditions for a

proposed settlement of the Action and dismissal of the Action with prejudice; and

WHEREAS, the Court has read and considered the Settlement and its exhibits, and

Plaintiffs’ Unopposed Motion for Preliminary Approval and accompanying exhibits dated July 15,

2024;
NOW, THEREFORE, IT IS ON THIS _ DAY OF __,2024, ORDERED THAT:

1. This Order incorporates by reference the definitions in the Settlement Agreement,
and all terms used in this Order shall have the same meanings as set forth in the Settlement

Agreement.
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2. The Court preliminarily approves the Settlement as being a fair, reasonable, and
adequate resolution of the claims of Plaintiffs and the Settlement Class, subject to further
consideration at the Final Approval Hearing described below.

3. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, the Court certifies,
solely for purposes of effectuating the Settlement, the Settlement Class as follows:

All persons in the United States who, between June 23, 2014 and the date of the

Preliminary Approval Order, entered into a contract(s) with Defendant for the

delivery of heating oil to a residence and who received delivery of heating oil

pursuant to such contract during such period pursuant to the contractual “capped”

price or pursuant to a variable or prevailing price (including, but not limited to, a

“prevailing retail price,” “prevailing” price or rate, “prevailing commercial rate,” or

“Promotional Prevailing Retail” price). Excluded from the Class are: (a) HOP; (b)

the officers, directors, and employees of HOP; former HOP employees; (c) any

entity in which HOP has a controlling interest; (d) any affiliate or legal

representative of HOP; (e) the Judges and Mediators to whom the Action is
assigned, the Judge’s and Mediators” staff and any member of their immediate

family; and (f) any heirs assigns and/or successors of any such persons or entities in
their capacity as such.

4, The Court appoints M. Frances Ryan and Edward C. Sweeney of Wusinich,
Sweeney & Ryan, LLC as Lead Class Counsel.

5. The Court appoints Plaintiffs Brian Callery and Tina Fasano as Class
Representatives.

6. The Court preliminarily finds, solely for purposes of the Settlement, that: (a) the
Settlement Class is so numerous that joinder of all Settlement Class Members in the Action is
impracticable; (b) there are questions of law and fact common to the Settlement Class that
predominate over any individual questions; (c) the claims of the Class Representatives arte typical of
the claims of the Settlement Class; (d) the Class Representatives and Lead Class Counsel have and
will continue to fairly and adequately represent and protect the interests of the Settlement Class; and

(e) a class action is superior to all other available methods for the fair and efficient implementation

2
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of the Settlement. The Court preliminarily finds that certification of the Settlement Class is
appropriate when balanced against the risks relating to further litigation. It further appears that
extensive and costly investigation, research, and exchanges of information and data have been
conducted such that the attorneys for the parties are reasonably able to evaluate the benefits of the
Settlement, which will avoid substantial additional costs to the Parties and reduce delay and risks
associated with this Action. It further appears that the Settlement has been reached as a result of
intensive, arm’s-length negotiations using an experienced third-party neutral.

7. ‘The Court approves the form and content of the Class Notices (Exhibits A, B, and
C to the Settlement Agreement). The Court finds that the emailing and mailing of the Class
Notices in the manner set forth in the Settlement, as well as the establishment of a settlement
website and toll-free number, is the best notice practicable, constitutes due and sufficient notice
to all persons entitled thereto, and satisfies due process. The Court authorizes the Parties to make
non-material modifications to the Class Notices prior to publication if they jointly agree that any
such changes are appropriate.

8. The Court appoints Verita Global as the Settlement Administrator,

9. The Settlement Administrator is directed to perform all settlement administration

duties set out in the Settlement Agreement, including, but not limited to:

a. Establishing, maintaining, and administering a toll-free phone number and a

website, on or before , 2024 dedicated to the Settlement which

will provide information about the Settlement including all relevant documents and
will provide information on how Settlement Class Members may receive the
Settlement Benefits.

b. Disseminating Settlement Class Notice on or before , 2024 by:
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i. Individual direct email will be sent to all Settlement Class Members for
whom HOP has an email address on file.

ii. Individual Short-Form Notice will be sent by U.S. Mail to all Settlement
Class Members; and

iii. Publication of the Long-Form Notice on a website to be established and
maintained by the Settlement Administrator,

10.  All Notice and Administration Costs approved and reasonably incurred by the
Settlement Administrator shall be paid in accordance with the Settlement Agreement and
Settlement Administrator Services Agreement without further order from the Court.

11, No later than twenty-one (21) days prior to the Final Approval Hearing, the
Settlement Administrator shall certify to the Court compliance with the notice provisions of this
Section.

12, If Settlement Class Members do not wish to participate in the Settlement, they may
exclude themselves. All requests to be excluded from the Settlement Class, in order to be valid, must
(1) be in writing; (2) list the full name, address, and phone number(s) of the Settlement Class
Member; (3) be signed by the Settlement Class Member; (4) contain the following statement (or its
functional equivalent) that “T request to opt-out from the settlement in the Action”; and (5) be
delivered to the Settlement Administrator on or before the Opt-Out Deadline, which is

2024. No Opt-Out request will be valid unless all of the information described above

is included. All Settlement Class Members who exclude themselves from the Settlement Class will
not be eligible to receive any benelils under the Settlement, will not be bound by any further orders
or judgments entered for or against the Settlement Class, and will preserve their ability to

independently pursue any claims they may have against HOP.




Case 2:20-cv-03652-CMR Document 85-1 Filed 07/16/24 Page 98 of 150

13.

Any Settlement Class Member who has not previously submitted an Opt-Out

request may object to the Settlement.

d.

14.

In order to be valid, the following information must be provided in the Settlement
Class Member’s written Objection: (a) documents establishing, or providing
information sufficient to allow the Patties to confirm that the objector is a Settlement
Class Member; (b) a statement of such Settlement Class Member’s specific Objection;
(¢) the grounds for the Objection; and (d) identification of any documents the objector
desires the Court to consider. In addition, any Settlement Class Member objecting to
the Settlement shall provide a list of all other Objections submitted by the objector, or
the objector’s counsel, to any class action seitlements submitted in any Court in the
United States in the previous five years. If the Settlement Class Member or his/her or
its counsel has not objected to any other class action settlement in the United States in
the previous five years, he/she or their counsel shall affirmatively so state in the
Objection.

All objections must be in writing, sent to the Clerk of this Court, the Settlement
Administrator, Lead Class Counsel, and HOP’s counsel at the addresses set forth in
the Class Notice. All objections and requests to appear must be postmarked on or

before , 2024,

Any Settlement Class Member who does not object in the manner provided in this

Order shall be deemed to have waived such objections and shall forever be foreclosed from

objecting to the fairness, reasonableness, and/or adequacy of the Settlement and any judgment

approving the Settlement,
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I5.  Any Settlement Class Member who wishes to appear at the Final Approval Hearing

shall file a notice of intent to appear on or before , 2024 if he or she wishes to

show good cause why the Settlement should, or should not, be approved as fair, reasonable, and
adequate.
16.  Lead Class Counsel shall file their motion for an award of attorneys’ fees, costs,

and expenses, by , 2024, Any objection or opposition to the motion must be

made by __, 2024. Class Counsel shall file any reply papers by __, 2024, Class Counsel shall filc
their Final Approval Motion by __, 2024,

15. The Court hereby schedules the Final Approval Hearing for __, 2024 at [time] in The
Court has scheduled a Final Approval Hearing for [Final Approval Hearing Date] in Courtroom
[numberf at the United States District Court for the Eastern District of Pennsylvania, U.S. Courthouse,
601 Market Street, Philadelphia, PA 19106, to determine whether the proposed Settlement should be
approved as fair, reasonable, and adequate, whether a judgment should be entered approving the
Settlement, and whether Lead Counsel’s application for attorneys’ fees and the Named Plaintiff
Enhancement Awards should be approved. The Court may adjourn the Final Approval Hearing

without further notice to Settlement Class Members.
16.  All other deadlines pending in this Action are hereby stayed.
IT IS SO ORDERED:

Dated:

Honorable Cynthia M. Rufe
United States District Judge




